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1.0
Introduction

In the aftermath of 9/11, Canada –US border security issues have dominated bilateral immigration discussions.  Canada and the United States signed the Smart Border Initiative in December 2001.  More recently, on December 29, 2004, Canada and the US implemented the Safe Third Country agreement (restricting the country where refugee claims may be made). 

While border security remains atop Government agendas, other significant changes in Canadian Immigration laws, regulations and policies have, for the most part, gone unnoticed.  The most significant legislative change is of course the implementation of the new Immigration and Refugee Protection Act (IRPA) on June 28, 2002, the most sweeping change to our Immigration law since 1978. One of the underlying central themes of IRPA is a relatively new and evolving concept for tightening immigration rules, commonly called “program integrity”.  Under the rubric of program integrity Citizenship and Immigration Canada (CIC) has changed its views on where and how clients should be serviced and the degree of tolerance that should be afforded to persons who present challenges to the integrity of the legislation. This article will discuss program integrity in terms of recent immigration law and procedural changes that have an immediate and direct impact on cross border immigration practice.

2.0
Where An Application May be Submitted for Consideration – Designation under Section 11, IRPA Regulations

The implementation of IRPA in June 2002 was a major turning point in Canadian immigration law.  This legislation gave far reaching Regulatory powers to the Government and the Minister of Citizenship and Immigration, enabling the micro management of virtually any aspect of application adjudication, from the place of filing to the information which must be disclosed in the application process.  

One of the more notable powers is found in Regulation 11:

2.1
R. 11 (1) – Designating Visa Offices

The effective result of R 11 (1), which was implemented in May 2003, is to prescribe where an application for permanent residence can be submitted and adjudicated.  A visa office is authorized to receive and process the application only if the applicant is a national of the country designated for that visa office or the applicant has been lawfully admitted to such country for a period of one year.  This rule effectively terminated the practice of  “visa office shopping”.  Under the former rules, practitioners could submit applications to any visa office, and the choice of visa office was based on its efficiencies relative to that type of application.

The new “program integrity” regime is premised on two rationales.  First, CIC believes that the immigration department should determine how best to allocate its resources to various visa offices.  In other words, applicants should not determine where resources should be allocated.  Second, and even more important (and this is now a cornerstone of Citizenship and Immigration Canada's reasoning), is the view that program integrity requires that the officers in the place of residence or nationality of the applicant are best able to appreciate education documentation, employment experience, criminality issues and matters of a similar nature. Unfortunately, however, the implementation of R 11(1) effectively prevented applicants from avoiding inefficient processing immigration missions. In other words, applicants are forced to deal with the designated visa office, no matter how poor the quality of service.

2.2
R 11 (2)

The implementation of R11 (2) of the Regulations will be effective as of April 1, 2005.  This provision controls the filing of application for temporary (non-immigrant) status, namely, the issuance of Temporary Resident Visas (visitor visas), Work Permits, Study Permits and Temporary Resident Permits (a Temporary Resident Permit is a special document authorizing the temporary admission of otherwise inadmissible persons).  Under this provision, these types of applications must be filed in visa offices that are designated as being authorized to process.  This designation process is based on the applicant having an attachment or connection to the designated visa office in one of two ways.  First, the visa office is in, or is designated to serve, the country of which the applicant is a national.  Second, the applicant is physically and legally (has or had legal status) in the country in which the visa office has been authorized to process.

Therefore, visa office shopping for temporary status applications has been curtailed, if not eliminated.  For example, a UK national wishing to avail himself of faster processing times at Canadian visa offices in the United States can no longer do so unless he is physically present in the United States at the time the application is filed.  The application can no longer be filed by mail or courier. 

3.0
The Impact of Misrepresentations 

CIC ’s emphasis on program integrity is clearly evident in a new provision in IRPA, Section 40  (under the subheading of Misrepresentation).  This section provides that:

(1) A permanent resident or a foreign national is inadmissible for misrepresentation

(a) for directly or indirectly misrepresenting or withholding material facts relating to a relevant matter that induces or could induce an error in the administration of this Act

The traps for the unwary are considerable.  The provision provides for a misrepresentation that can be made by either putting forward misrepresented material facts or failing to put forward material facts. In addition these facts or omissions trigger this provision if they induce an error in the administration of the Act.  This language is extremely wide and covers a wide range of considerations. There is no need to intend to mislead to be caught in this trap.  If the misrepresentation caused CIC to make “an error”, that is sufficient to make the applicant inadmissible.

Program integrity is also an important rationale to Sections 126 & 127 of IRPA (i.e., failure to disclose (1) possession of a criminal record, (2) previous immigration issues, (3) previous illegal work in Canada, (4) serious medical condition or history of with respect to an applicant or an accompanying dependent, or (5) failure to report changes of conditions of work since the issuance of a work permit). Such acts or omissions are offences liable for prosecution in the criminal courts.

Therefore, a foreign national (in Canada either permanently or temporarily) who makes a material misrepresentation (e.g., mis-stating credentials, letters of reference, etc.) or who withholds information on a relevant matter (e.g., a criminal record, denying previous immigration problems, etc.) that could induce an error in the administration of the Act, is liable for prosecution.

The role of counsel will become even more problematic and hazardous if Citizenship and Immigration Canada proceeds with its recent proposal to “deem” certain information provided by the applicant as being material, whether it is in fact is or not. CIC plans to amend the IRPA Regulations.

The suggested amendment to this section would provide that any error by the applicant in any application that mis-states information such as the applicants name, date of birth, nationality, and particulars of family members would be deemed to be a material misrepresentation.   This change would make a misrepresentation, however innocent, tantamount to a strict liability offence.

Similarly, the application of IRPA Sections 126 and 127 could have dire consequences for immigrant advisors.  

4.0
Counseling Misrepresentation

126.   Every person who knowingly counsels, induces, aids or abets or attempts to counsel, induce, aid or abet any person to directly or indirectly misrepresent or withhold material facts relating to a relevant matter that induces or could induce an error in the administration of this Act is guilty of an offence.

 Misrepresentation 

127. No person shall knowingly

(a) directly or indirectly misrepresent or withhold material facts relating to a relevant matter that induces or could induce an error in the administration of this Act;

(b) communicate, directly or indirectly, by any means, false or misleading information or declarations with intent to induce or deter immigration to Canada; or

(c) refuse to be sworn or to affirm or declare, as the case may be, or to answer a question put to the person at an examination or at a proceeding held under this Act.

It is unclear how a deeming provision relating to the materiality of a misrepresentation will influence the mens rea component of the criminal offences under IRPA.

Section 126 applies to those who counsel a misrepresentation (e.g., a letter of invitation which mis-states the purpose of a visit). For example, a letter stating that the individual is coming to Canada to attend meetings or to sightsee, when, in fact, the individual is planning to perform work could amount to counseling a misrepresentation.

5.0
Authorized Representatives 

Program integrity can also be seen as a contributing factor in the development of Regulations that prescribe that only an Authorized Representative can, for a fee, represent, advise or consult with a person who is the subject of a proceeding or application.4   

Authorized Representatives are defined as:

• immigration consultants who are members in good standing

of the Canadian Society of Immigration Consultants (CSIC)

• lawyers who are members in good standing of a Canadian

Provincial or Territorial Law Society and students-at-law under

their supervision

• notaries who are members in good standing of the Chambre

des notaires du Québec and students-at-law under their

supervision.

United States attorneys are not included in the list of Authorized Representatives. 

The reason for this is, once again, “program integrity”.  CIC wants to be able to have some recourse with respect to whoever is representing the applicant, and they want the client to have similar recourse.  In case of a complaint against the representative, either by the client or CIC itself, CIC wants a Canadian Law Society or the Canadian Society of Immigration Consultants to be involved.

Accordingly, it is the position of the Department that its officials will only communicate with authorized representatives.  There has been no indication that the contravention of this Regulation will result in any prosecution under the Regulations and it is clear from the instructions published in support of the provision that penal consequences were not intended.  

There has been a concern raised by attorneys in the United States as to the extent to which they can act for a client, given that the intent of the Regulation (preventing communication with unauthorized consultants) is not readily understood from the reading of the section.  It would appear that the Department is prepared to receive submissions from clients directly, even though there has been consultation with a US attorney.  However, there cannot be any official communication with an unauthorized representative – the attorney cannot make submissions directly and the visa officials will not respond to inquiries or submissions from US attorneys. 

Conclusion

Clearly, U.S. attorneys are well advised to obtain a strong understanding of Canadian immigration law and policy before discussing cross border immigration issues with clients The issues impacting document completion and application presentation are becoming increasingly difficult and client obligations more onerous.  Many decisions taken on behalf of a client destined to Canada are worthy of a second look.  

